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Brief History of Zoning in the Southeast Quadrant prior to 2006 
 

In the 1960s, the entire SEQ had 5-acre zoning i.e. minimum of 5 acres per house lot. Beginning in 
the 1970s, a new “Agricultural-Rural Residential” zone was established.  Under these rules, 
housing was allowed at a density of 1 housing unit per 10 acres, except on parcels of 50 acres or 
more, where housing was allowed at 2 housing unit per acre. This inequity led to re-consideration 
of how to create a scheme where all lands, regardless of the underlying parcel size, could allow 
similar densities while still promoting conservation and clustering. 
 
In 1992, the City adopted new regulations after a four-year planning process. These regulations 
assigned a density of 1.2 units per acre, to all lands within the SEQ and introduced the “transfer” 
concept that is still in the zoning today. 
 
In 1999 the voters approved the one-cent open space tax (to be used by the City to acquire open space) 
and in the early 2000s, the City began to re-consider which areas were best designated as open space.  
The Open Space Strategy prepared in 2001 pointed out that the most important SEQ lands from a 
habitat and natural resource perspective were the lands East of Spear Street, the interior lands 
between Dorset Street and Spear Street, the lands East and West of Dorset Street and the lands along 
Muddy Brook, and other key wildlife travel corridors. 
 
The Arrowwood Ecological Assessment prepared in 2004 set out these general principles: 

• Do not bi-sect or otherwise fragment the remaining open spaces (especially woods and 
wetlands) 

• Give extra protection to larger wild parcels 
• Maintain natural corridors on the landscape 
• Maintain stepping stone small wildlife habitats 
• Maintain wide wildlife corridors  
• Do not surround important habitats with development 
• Protect natural corridors such as wetlands, streams, and ridges  
• Protect with protective buffers caves and other bat habitats  

 
In 2003, the City consolidated its Zoning and Subdivision regulations into the “Land Development 
Regulations” and also initiated a requirement for a Master Plan for certain types of development, 
including the development of more than 10 dwelling units in the SEQ. 
 
In 2006, the Comprehensive Plan and Land Development Regulations’ SEQ chapters were completely re-
written, establishing 5 subdistricts and, under the authority of 24 V.S.A. § 4423 (included as Attachment 
A), the current system of “transferable development rights” (TDRs). Two elements of the 1992 
regulations were retained: 
 
1.   Overall density – and the density associated with all lands – would remain at 1.2 acres within the 
SEQ, so that no lands were “down-zoned” or “up-zoned”; and 
2.   The total theoretically allowable buildout density of 3,900 units would remain within the SEQ, 
and there would not be a “transfer” of that density out of the SEQ to other parts of the City.  
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The 2006 Regulations divided the SEQ into five districts: 
 

• NRP-Natural Resource Protection  
• NR- Neighborhood Residential  
• NR-T-Neighborhood Residential Transition; residential or conservation district 
• VR-Village Residential  
• VC-Village Commercial  

 
Development in the NRP and NRT areas was limited. Generally, for lots in existence on or before June 
22, 1992 in the SEQ-NRP sub-district where the lot is less than fifteen (15) acres in size, the Development 
Review Board may permit no more than one (1) single family dwelling. 
Where the lot is fifteen (15) acres or more in contiguous area, the Development Review Board may 
allow a subdivision of no more than three (3) lots and construction of one (1) single family dwelling unit 
on each of these lots.1  
 
As a quid pro quo for imposing this restrictive zoning, the City provided NRP and NRT landowners (the 
“Sending Areas”) with the ability to sell 1.2 TDRs for every acre (or about 1 TDR per 0.83 acre) of gross 
NRP land.  The TDRs may be sold to other landowners or developers in the SEQ outside of NRP and NRT 
zones (the “Receiving Areas”).  Each TDR entitles a buyer to develop one incremental unit.  Upon a 
transfer, the selling landowner is required to provide a permanent conservation easement in the 
relevant deed over a number of acres equal to the number of TDRs sold divided by 1.2.  
 
At inception of the program in 2006, there were approximately 2066 TDRs available for sale. Today, there 
are estimated to be 1357 TDRs remaining (1241 if 116 TDRs owned by the City are excluded). Thus, it 
would appear that approximately 584 TDRs were used of which approximately 114 were severed and 
transferred through the City’s Transfer of Development Rights program within the SEQ and 470 were 
used intra-parcel within the SEQ and the associated “conserved lands” do not seem to benefit from a 
permanent conservation easement. The committee recommends further investigation to determine 
whether action is required to permanently conserve these intra-parcel conserved lands  

As required by 24 V.S.A. § 4423, the City should develop and maintain a map of areas from which 
development rights have been severed. The process of developing this map would allow the City to 
definitively determine the impact of the TDR program to date and be the basis for an accurate database 
of TDRs used (severed) and TDRs remaining.  

 
In private transactions, rights similar to “TDRs” have been severed from land but have not been utilized 
by any Receiving Area as contemplated by the TDR program.   
 
There is no easily accessible listing of TDRs available for sale. Private negotiations between TDR holders 
and developers have set the price and account for the wide variation.  The selling price for these TDRs 
has ranged from approximately $9,682 to $15,000, with an average price of approximately $12,000. 
  

 
1 For more detail see Sections 9.05 and 9.12 of the South Burlington Land Development Regulations. 
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State Defined Purpose for Establishing TDR Programs 

 
10 V.S.A. § 6301. Purpose 
 
It is the purpose of this chapter to encourage and assist the maintenance of the present uses of 
Vermont's agricultural, forest, and other undeveloped land and to prevent the accelerated residential 
and commercial development thereof; to preserve and to enhance Vermont's scenic natural resources; 
to strengthen the base of the recreation industry and to increase employment, income, business, and 
investment; to enable the citizens of Vermont to plan its orderly growth in the face of increasing 
development pressures in the interests of the public health, safety, and welfare; and to encourage the 
use of conservation and preservation tools to support farm, forest, and related enterprises, thereby 
strengthening Vermont's economy to improve the quality of life for Vermonters, and to maintain the 
historic settlement pattern of compact village and urban centers separated by rural countryside.  

Title 24 § 4423. Transfer of development rights 

In order to accomplish the purposes of 10 V.S.A. § 6301, bylaws may contain provisions for the transfer 
of development rights. 
 
The Vermont Natural Resources Council (VNRC) has produced a memorandum with guidance for 
implementing TDR programs under this statute (the “TDR Guidance Document”).  The VNRC’s TDR 
Guidance Document is included as Attachment C.    
 
The document indicates that the intent of the TDR statutory scheme is to shift development away from 
sensitive open space and into “downtowns, villages and other growth centers” and introduces the TDR 
program as such: 

 
“Municipal plans frequently designate areas for higher-density, compact development, such as 
growth centers, downtowns, villages, and also areas where little or no development is desired, 
including farm- and forestlands, natural resource protection areas, and open space areas. When 
communities try to implement plans by restricting development in outlying areas, they’re frequently 
faced with protests from landowners who argue that they’re being deprived of the economic value 
tied to the potential development of their land. Transfer of Development Rights (TDRs) is a tool that 
may help reconcile community and landowner interests.”  

 
The TDR Guidance Document also describes as an “important condition for a successful TDR program” 
that there be: 
 

“Sufficient market pressure in sending areas to establish development value and sufficient 
market demand for development in receiving areas to motivate the purchase of development 
rights and use of density bonuses.”  

 
The TDR Guidance Document also describes as an “important condition for a successful TDR program” 
that there be: 
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“Some administrative mechanism … to connect potential buyers and sellers. This is particularly true in 
small communities where there are few potential buyers and sellers, and there may be no interested 
buyers when sellers wish to sell, or vice versa. Some form of brokerage or ‘banking’ of development 
rights—for example through a land banking program or local land trust—can help facilitate this process, 
but such efforts often require a service area larger than an individual municipality.” 
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Evaluation of the TDR Program in South Burlington 

 
In South Burlington, the TDR program has successfully created only 95 acres of perpetually conserved 
land in the SEQ (a further 370 acres have been conserved within developments where TDR density has 
been used internally but do not seem to benefit from a permanent conservation easement).  
 
But, the limited receiving areas, as well as the absence of a mechanism to connect TDR holders with 
potential buyers, may not have created sufficient demand to develop a robust marketplace for TDR 
holders.  Also, members of the community have expressed concern that the SEQ defined receiving areas 
may need to be updated given the growing importance to them of conserving open space and precious 
natural resources. 
 
From a purely conservation point of view the current South Burlington TDR Program is problematic in 
that TDR Sending and TDR Receiving areas are all in the SEQ which is where almost all of South 
Burlington’s remaining open space is located.  
The consequence can be dense developments in areas where our LDRs and Comprehensive Plan 
encourage open space preservation, scenic view and natural resource protection, wildlife habitat 
preservation and continued agriculture. 
   
 

The Charge of the Interim Zoning TDR committee 
 
The charge of the Interim Zoning TDR Committee is to “undertake an analysis of the program for the 
Transfer of Development Rights established in and by the Land Development Regulations and 
recommend options for its implementation” for the reasons set forth in the City of South Burlington 
Interim Bylaws resolution adopted November 13, 2018.   
 
The “Purpose” section of the Interim Bylaw is included in Attachment C for reference. 
   
The Interim Bylaws resolution focuses on preserving open space and states “our community values a 
balance among our natural, open spaces and our developed, residential and commercial, spaces so that 
the flora and fauna coexist alongside human dwellings, schools, industries and services” and continues 
that “we must examine carefully the intensity and nature of development and its potential impacts on 
the balance that we seek to maintain… the City needs to review developable lands outside of the Transit 
Overlay District and certain business park areas, including undeveloped open spaces, forest blocks and 
working landscapes such as the City’s remaining large farms and parcels in the Institutional & 
Agricultural District.” 

The Interim Bylaws also focus on fiscal responsibility and states that “South Burlington must continue to 
safeguard against the possibilities that the costs of emergency services and construction and 
maintenance of sewers and roads will outstrip City revenues such that City residents and businesses will 
face the prospect of an acute increase in their tax burden.” 

The Committee also considers a commitment to the established TDR marketplace, to landowners in 
Sending Areas and to the need to continue efforts to address the acute shortage in the City of affordable 
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housing at all price points, to be important, and has taken into account the increasing environmental 
conservation regulations being considered for adoption within the LDRs, as well as potential removal 
from development of certain areas as a result of the Interim Zoning Open Space Committee’s 
Prioritization review. 
 

These drivers, the principles set forth in the VNRC’s TDR Guidance Document and the sources cited in 
Attachment E inform the work and recommendations of the Interim Zoning TDR committee.  
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Committee Recommendations 

In response to its charge, the committee has considered four options: 
 

1. Eliminate the TDR program and adopt more conventional zoning. 
 

2. Retain current zoning but purchase and retire the outstanding TDRs. 
 

3. Retain the TDR program substantially as is (subject to changes proposed in the Draft LDR, 
Article 9 Amendments - Attachment B). 

 
4. Revise the TDR program to further the goals set forth above and in the City’s 

Comprehensive Plan -  “Promote conservation of identified important natural areas, 
open spaces, aquatic resources, air quality, arable land and other agricultural resources, 
historic sites and structures, and recreational assets” (subject to changes proposed in 
the Draft LDR, Article 9 Amendments - Attachment B).  

 

Each of these options is discussed in more detail below. 
 

Options 

1. Eliminate the TDR program and replace it with a Conservation Zoning District 

Under this option, the TDR program would be eliminated, and in its place, the following zoning changes 
would be adopted: 

a. Rezone the SEQ (or some portions of the SEQ) consistent with conservation zoning – e.g. 
one unit every 5, 10 or 25 acres 

b. Limit subdivisions and/or Set a minimum lot size 

c. Provide that developments shall not encroach into Primary and Secondary Conservation 
Areas, should minimize impacts on natural resource areas and shall be compact on any lot 

An example of this type of Conservation Zoning District: 
 
Purpose: 
 
The purpose of a Conservation District is to protect lands designated on a conservation zoning map 
which include areas of high public and environmental value or which present public hazards.  
 
Allowed Uses may include: 
Agriculture 
Forestry 
Outdoor Recreation (excluding structures) 
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Uses shall not adversely affect fragile soils or vegetation, impair the quantity or quality of surface and 
ground water or cause soil erosion.  
 
Land in the Conservation District may be considered with contiguous and noncontiguous land for a 
planned residential development or planned unit development in another zoning district, and such land 
may be counted for density and coverage purposes. In no case, however, shall a new residential use be 
allowed on land within the Conservation District.  
 
The principal impetus for this proposal is the perception that the TDR program is complex, and as such 
it’s impacts and implications are not well understood by the public.  It is also acknowledged that the TDR 
program has been subject to various legal challenges and is presently not in effect by reason of a recent 
court decision.  Finally, it is acknowledged that South Burlington is the only Vermont municipality that 
has adopted a meaningful TDR program (Stowe has a small TDR program that has been used to control 
the pattern of development along the Mountain Road (Route 108).  Williston has also used TDRs in 
isolated cases.) 
 
If this approach were adopted, the City and residents would need to rely on more traditional 
conservation measures to preserve open space. Such measures could include contributions by 
landowners to land trusts, use of City open space funds, conservation organizations and private 
philanthropy to purchase land or to purchase and retire TDRs. 
 
The benefits of this approach are: 
 

• Simplicity and transparency 
• Consistency with the zoning and conservation tools utilized by other municipalities 

 
The detriments of this approach are: 
 

• There would likely be some development in areas now designated as NRP 
• TDR holders may feel unfairly treated 
• Rights purchased by intermediaries representing TDRs would become worthless.  These 

intermediaries might feel aggrieved. 
• Future regulatory changes could change zoning and thus undermine the conservation intent of 

this option  
 
Counsel has advised that landowners/TDR holders should not have valid legal claims against the City if 
the TDR program were eliminated as proposed. 
 
2. Retain current zoning but purchase and retire the outstanding TDRs.  

Under this option, the City would raise funds to purchase and retire TDRs.  The City could use open 
space funds, issue bonds or try to enlist conservation organizations and private philanthropy to purchase 
TDRs.   

The goal of this approach would be to achieve the conservation goals originally contemplated by the 
TDR program, but retire the program and the perceived concerns associated with the program. 
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Setting a market price for the TDRs could be difficult.  One option could be to hold a “Reverse Dutch 
Auction” where the City would begin by setting a low price for each TDR until a bidder agrees to sell at 
the stated price, with the bidding continuing until all TDRs have been purchased.  Another could be for 
the City to establish a modest price which it holds open on offer for an extended period of time. 

The benefits of this approach are: 
  

• Current TDR holders will perceive that they have been treated fairly.  
• The original conservation goals of the City will have been achieved. 

 
The detriments of this approach are: 
 

• Purchase of all outstanding TDRs presents significant fiscal challenges.  
• Even though sending areas will be permanently conserved, the land may not qualify as 

“conserved” for purposes of Vermont’s current use program.  (Landowners may be able to qualify 
for the “current use” program if the land is held for agriculture or is forested).2   
 

3. Retain the TDR program substantially as is (subject to changes proposed in the Draft LDR, Article 9 
Amendments - Attachment B). 

The benefits of this approach are: 
  

• Least disruptive to current landowner expectations 
• Is currently the only means by which the City can permanently conserve land in the SEQ short of 

buying land, buying easements, buying TDRs or (possibly) through a PUD 
• The amended SEQ Chapter of LDRs should remove legal uncertainty 

 
The detriments of this approach are: 
 

• Does not further the City’s open space goals as articulated in the Interim Bylaws and 
Comprehensive Plan 

• Does not expand the marketplace for TDRs 
 
4. Revise the TDR Program 

Under this option the TDR program would be retained but the following revisions would be considered: 
 
A. Expand the TDR marketplace to Receiving Areas outside the SEQ: 

 

 
2   Conserved land in the current use program is taxed at $109/acre to $145/acre.  To qualify, the conserved land 

(not merely TDRs) must be held by a charitable organization. Forest land parcels of at least 25 acres may also be 
put into current and would be taxed similarly if managed according to an approved forest management plan.  
Agricultural land may also be put into current use and would be taxed at $362/acre.  To qualify the land must 
either be (a) at least 25 contiguous acres in active agricultural use or (b) less than 25 acres if the land generates 
at least $2,000 annually from the sale of farm crops or is actively used agricultural land owned by or leased to a 
farmer. 
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• Establish Receiving Areas in zones outside the SEQ using a TDR Overlay District Map or other 
mapping tool and/or areas not identified by the Interim Zoning Open Space Committee as high 
priority for conservation.  Attachment F provides a draft map for consideration.  The map uses 
TDRs in conjunction with current zoning to increase residential density and, in some cases, 
business uses not currently permitted.  Privately owned lots within specific areas have been 
flagged as recommended receiving areas.  This current draft would add an unknown number of 
TDRs to the marketplace.    

• If TDRs are sent beyond the SEQ, they will by nature increase density beyond current zoning and 
beyond the expectations of affected neighborhoods. 

 
B.  Create new definitions for the use of a “dwelling unit”: 
 

• Amend SB LDRs to establish a maximum square footage per dwelling unit. Owners or developers 
could build larger units in exchange for the purchase of a requisite number of TDRs. 

• Amend SB LDRs to allow for an increase in Lot Coverage in exchange for the purchase of a 
requisite number of TDRs. 

• In circumstances where a developer requests a waiver from the DRB for additional building 
density/lot coverage and the DRB is inclined to grant such waiver the developer is required to 
purchase a requisite number of TDRs in exchange for the waiver. 

 
C.  Add new Sending areas:  
 

• Designate areas in the SEQ that are presently Receiving Areas as Sending Areas to the extent a 
parcel is identified by the Interim Zoning Open Space Committee as high priority for 
conservation. 

• Add new Sending Areas that are outside of the SEQ to the extent a parcel is identified by the 
Interim Zoning Open Space Committee as high priority for conservation. 

 
D. Certain Receiving Areas in the SEQ would no longer be designated as such: 
 

• Sensitive areas in the SEQ identified by Interim Zoning Open Space Committee that are not 
“highest priority” could be developed, but not permitted to add units beyond their base density. 

 
E. There should be an attempt to ensure a balance between capacity for TDR usage and the supply in 
order to create a fair and well-functioning TDR market.  As such, the Committee recommends that some 
attempt be made to estimate the potential total demand under the revised proposal.  If necessary, the 
City might consider changing the formula of value.  This could be done by revising the current TDR 
formula of 1 TDR per 0.83 acres in each Sending Area to more than 0.83 acres per TDR. 
 
F. The City could purchase and retire TDRs from select parcels that have the highest conservation value 
as indicated by the Interim Zoning Open Space Committee. 
   
G. The City should evaluate best practices to connect buyers and sellers of TDRs to create a fair TDR 
marketplace.  
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24 V.S.A. § 4423 states that the municipality shall maintain a map of areas from which 
development rights have been severed - the Sending areas. In addition to the completion and 
maintenance of a map showing all areas from which development rights have been 
severed, the committee recommends that the map also show the Receiving areas to which 
these development rights have been transferred including TDRs used across and within parcels 
. 
 
The VNRC's Guidance Document states that a successful TDR program should include administrative 
mechanisms to connect potential buyers and sellers and to ensure that the instruments transferring the 
conservation easements and the development rights are recorded.  
 
An administrative mechanism to connect potential buyers and sellers could be a “TDR Registry” or a 
“TDR Bank” administered by the City where owners of TDRs could voluntarily list or de-list their TDRs. 
The Registry or Bank shall be accessible to the public on the City’s website. 
 
The City shall establish and maintain a separate registry of deeds of transfer of development rights and 
associated conservation easements which shall be accessible to the public on the City’s website.  
 
The City shall create and maintain a TDR map showing in detail all areas and/or parcels from which TDRs 
have been used including across parcels and within parcels and all areas and/or parcels to which TDRs 
have been transferred. The TDR map shall be accessible to the public on the City’s website. 
 
The benefits of Option 4 are: 
 

• They are supportive of the City’s conservation goals. 
• The TDR program, as well as the density and conservation benefits, is retained in a meaningful 

form. 
 
The detriments of Option 4 are:  

 
• Complexity in determining sending and receiving areas 
• Estimating TDR demand, and therefore achieving some balance between TDR supply and demand, 

may be difficult 
• TDR values may be adversely impacted and TDR holders may feel unfairly treated 

 
Counsel has advised that the contemplated TDR uses are consistent with the uses contemplated by 24 
V.S.A. § 4423.  Counsel has further advised that landowners/TDR holders should not have valid legal 
claims against the City if the program were revised as proposed. 
 

Of these options, the Committee recommends option 4  
 
The Committee does not recommend option 3 
 
The Committee does not recommend option 1 because future regulatory changes could change zoning 
and thus undermine the permanent conservation intent of this option 

dra
ft



 12 

  

dra
ft



 13 

 

 
Attachment A 

24 V.S.A. § 4423. Transfer of development rights 

(a) In order to accomplish the purposes of 10 V.S.A. § 6301, bylaws may contain provisions for the transfer 
of development rights. The bylaws shall do all the following:  

(1) Specify one or more sending areas for which development rights may be acquired.  

(2) Specify one or more receiving areas in which those development rights may be used.  

(3) Define the amount of the density increase allowable in receiving areas, and the quantity of 
development rights necessary to obtain those increases.  

(4) Define "density increase" in terms of an allowable percentage decrease in lot size or increase 
in building bulk, lot coverage, or ratio of floor area to lot size, or any combination.  

(5) Define "development rights," which at minimum shall include a conservation easement, 
created by deed for a specified period of not less than 30 years, granted to the municipality under 
10 V.S.A. chapter 155, limiting land uses in the sending area solely to specified purposes, but 
including, at a minimum, agriculture and forestry.  

(b) Upon approval by the appropriate municipal panel, a zoning permit may be granted for land 
development based in part upon a density increase, provided there is compliance with all the following:  

(1) The area subject to the application is a receiving area, and the density increase is allowed by 
the provisions relating to transfer of development rights.  

(2) The applicant has obtained development rights from a sending area that are sufficient under 
the regulations for the density increase sought.  

(3) The development rights are evidenced by a deed that recites that it is a conveyance under this 
subdivision and recites the number of acres affected in the sending area.  

(4) The sending area from which development rights have been severed has been surveyed and 
suitably monumented. 

(c) The municipality shall maintain a map of areas from which development rights have been severed. 
Following issuance of a zoning permit under this section, the municipality shall effect all the following:  

(1) Ensure that the instruments transferring the conservation easements and the development 
rights are recorded.  

(2) Mark the development rights map showing the area from which development rights have 
been severed and indicating the book and page in the land records where the easement is 
recorded.  
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(d) Failure to record an instrument or mark a map does not invalidate a transfer of development rights. 
Development rights transferred under this section shall be valid notwithstanding any subsequent failure 
to file a notice of claim under the marketable record title act. 
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Attachment B – Draft LDR Amendments 

Article 9. South East Quadrant - SEQ 
 
9.01 Purpose 
9.02 Comprehensive Plan 
9.03 Uses 
9.04 Designation of SEQ Sub-Districts and SEQ Zoning Map 
9.05 Residential Density 
9.06 Dimensional and Design Requirements Applicable to All Sub-Districts 
9.07 Regulating Plans 
9.08 SEQ-NRT SEQ-NR, and SEQ-NRN Sub-Districts; Specific Standards 
9.09 SEQ-VR Sub-District; Specific Standards 
9.10 SEQ-VC Sub-District; Specific Regulations 
9.11 Supplemental Standards for Arterial and Collector Streets 
9.12 SEQ-NRP; Supplemental Regulations 
9.13 SEQ Review and Approval Process 

9.01 Purpose  
 
A Southeast Quadrant District (SEQ) is hereby formed in order to encourage open space preservation, 
scenic view and natural resource protection, wildlife habitat preservation, continued agriculture, and well-
planned residential use in the area of the City known as the Southeast Quadrant. The natural features, 
visual character and scenic views offered in this area have long been recognized as very special and unique 
resources in the City and worthy of protection. The design and layout of buildings and lots in a manner 
that in the judgment of the Development Review Board will best create neighborhoods and a related 
network of open spaces consistent with the Comprehensive Plan for the Southeast Quadrant shall be 
encouraged. Any uses not expressly permitted are hereby prohibited, except those which are allowed as 
conditional uses.  

9.02 Comprehensive Plan  
 
These regulations hereby implement the relevant provisions of the City of South Burlington 
Comprehensive Plan, and any adopted amendments to such plan, and are in accord with the policies set 
forth therein.  In the event of a conflict between the Southeast Quadrant chapter and other provisions of 
the Comprehensive Plan, the Southeast Quadrant chapter shall control. 

9.03 Uses  
 
In the SEQ District, principal permitted uses and conditional uses shall be those shown in Table C-1, Table 
of Uses.  

9.04 Designation of SEQ Sub-Districts and SEQ Zoning Map  

A.  The SEQ District is divided into six sub-districts:  
(1) SEQ-NRP SEQ – Natural Resource Protection  
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(2) SEQ-NRT SEQ – Neighborhood Residential Transition 
(3) SEQ-NR SEQ – Neighborhood Residential  
(4) SEQ-NRN SEQ – Neighborhood Residential North 
(5) SEQ-VR SEQ – Village Residential  
(6) SEQ-VC SEQ – Village Commercial  

 
B.  These sub-districts are shown on the map entitled Southeast Quadrant Zoning Map, incorporated 
into this bylaw.  

C.  Interpretation of Sub-District Boundaries. 
 
In any location where uncertainty exists regarding the exact boundaries of a sub-district as shown on the 
Southeast Quadrant Zoning Map, the affected property owner may submit a written request that the 
Planning Commission define the location of the boundary with respect to the subject property. The 
Planning Commission shall consider such request at a meeting of the Planning Commission held within 60 
days of receipt of the written request. At the meeting, the Planning Commission shall provide an 
opportunity for persons, including municipal staff, officials, and consultants, to present information 
relevant to the determination of the boundary location. The Planning Commission has the authority to 
invoke technical review of any such submittals or to gain additional information. Within 30 days following 
such meeting, or any continuation thereof, the Planning Commission shall determine the boundary 
location, giving consideration to the original intent or purpose in designating such sub-district, as 
expressed in the Southeast Quadrant chapter of the Comprehensive Plan. 
 

9.05 Transfer of Development Rights & Residential Density 

Pursuant to 24 VSA 4423, the Transfer of Development Rights is hereby authorized within the Southeast 
Quadrant Zoning District and a program for the Transfer of Development Rights is hereby enacted. 

A.  Sending and receiving areas  

(i) Lands within the SEQ-NR, SEQ-NRN, SEQ-VR, and SEQ-VC sub-districts are designated as receiving 
areas. 
(ii) Lands within the SEQ-NRP sub-district are designated as sending areas. 
(iii) Lands within the SEQ-NRT sub-district are designated both as sending areas and receiving areas.  
 
B.  Assigned Density 

For the purposes of the Transfer of Development Rights program, all land in the SEQ District is provided 
an Assigned Density: 

(1) The Assigned Density within the SEQ-NRP, SEQ-NR, SEQ-NRT, SEQ-NRN and SEQ-VR sub-districts 
is 1.2 dwelling units per acre 

(2) The Assigned Density within the SEQ-VC sub-district is 4 dwelling units per acre. 
 
C. Allowable Density of Development without a Transfer of Development Rights (Base Density) 
Without the use of Development Rights, the number of dwelling units that may be located on, or the 
number of single family house lots that may be created within, a contiguous development parcel subject 
to a single PUD or Master Plan approval shall not exceed an average density and a maximum number of 
units per structure as follows:  
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(1) In the SEQ-NRP sub-district, the provisions of Section 9.12 shall apply. 
(2) SEQ-NR, SEQ-NRT, SEQ-NRN and SEQ-VR sub-districts: 1.2 dwelling units to the acre and 

four (4) units per structure. 
(3) SEQ-VC sub-district: Four (4) dwelling units to the acre. 

 
D.  Allowable Density Increase with a Transfer of Development Rights 
 
With the use of development rights, the number of dwelling units that may be located on, or the number 
of single family house lots that may be created within, a contiguous development parcel subject to a single 
PUD or Master Plan approval shall be increased to a maximum average density as follows:  
 

(1) SEQ-NRT sub-district: Four (4) dwelling units to the acre 

(2) SEQ-NR sub-district: Four (4) dwelling units to the acre  

(3) SEQ-NRN sub-district: Four and two-thirds (4.67) dwelling units to the acre 

(4) SEQ-VR sub-district: Eight (8) dwelling units to the acre 

(5) SEQ-VC sub-district: Eight (8) dwelling units to the acre  

Such average densities may be achieved only through a Planned Unit Development (PUD) application and 
compliance with all required elements of this Section.  

Where a structure has been approved as part of a Master Plan prior to January 9, 2012 with a greater 
number of dwelling units than those permitted in these Regulations, such approved number of units in a 
structure shall remain in effect. 

 
E.  Development Rights Necessary to obtain increase: 
 
To obtain the density increase allowable in a receiving area, development rights must be acquired from 
0.83 acres of land in a sending area for each additional dwelling unit approved beyond the Base Density 
of the parcel subject to a single PUD or Master Plan approval. 

F.  Affordable Housing Density Increase. 
 

(1) Affordable housing bonuses pursuant to Section 18.02 are allowed in the SEQ-NR, SEQ-NRN, 
SEQ-NRT, SEQ-VR, and SEQ-VC sub-districts. If affordable housing, as defined in Article 2 and regulated 
in Article 18 of these Regulations, is proposed as part of an application for development, the 
Development Review Board may grant a density increase in any of the eligible SEQ sub-districts 
according to the requirements of Section 18.02. 

(2) Calculation of the allowed density increase (i.e. 25% or 50% per Section 18.02) shall be based 
on the maximum allowable overall density of the project as a whole, including non-contiguous sending 
parcels where applicable.  If a development plan is approved by the Development Review Board, the 
applicable average density may be increased on the development parcel sufficient to accommodate 
the affordable housing units. 

(3) In the SEQ-VR and SEQ-VC sub-districts, the Development Review Board may allow residential 
structures containing one or more affordable dwelling units to have two additional dwelling units, up 
to a maximum of eight (8) dwelling units per structure. This provision shall not be interpreted to allow 
an increase in the total allowable number of units for the project as a whole. 
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(4) When an affordable housing density increase is granted in accordance with this Section and 
Section 18.02, the designated affordable dwelling units shall not constitute units for the purposes of 
calculation of Transferable Development Rights. 

9.06-9.11 REMOVED FOR EASE OF READING THIS DRAFT 

9.12 SEQ-NRP; Supplemental Regulations  
 
A. Any lot that lies entirely within a SEQ-NRP sub-district is subject to the following supplemental 
regulations:  
 

(1) Such lot shall be conveyed to the City of South Burlington as dedicated open space or to a 
qualified land trust and shall not be developed with a residence, or  

(2) Such lot may be developed with a residence or residences pursuant to a conservation plan 
approved by the Development Review Board. See 9.12(B) below.  

(3) Such lot may be developed with uses other than residences, as listed in Table C-1, subject to 
the Development Review Board’s approval of a conservation plan that balances development or land 
utilization and conservation. Such lot may also include the following additional 
development/activities: 

(a) Driveways, roads, underground utility services, or other appurtenant improvements to 
serve approved development or uses. Utility service components, such as transformers and 
amplifiers, may be installed at ground level where such accords with standard industry practices.  

(b) Landscaping, regrading, or other similar activities necessary to the creation of a buildable 
lot.  

 
B. A lot that was in existence on or before June 22, 1992 and which lies substantially or entirely 
within a SEQ-NRP sub-district may be improved with one or more single family detached dwelling units, 
subject to conditional use review and the following supplemental standards: 
 

(1) Where the lot is less than fifteen (15) acres in size, the Development Review Board may permit 
no more than one (1) single family dwelling unit only if: 

(a)  The portion of the lot in any other (non-NRP) SEQ sub-district is insufficient to 
accommodate the construction and use of a single family dwelling unit in compliance with these 
Regulations, and; 

(b)  The location of structures, yards, and access drives have no portion within a designated 
primary natural community or its related buffer. 

(2) Where the lot is fifteen (15) acres or more in contiguous area, the Development Review Board 
may allow a subdivision of no more than three (3) lots and construction of one (1) single family 
dwelling unit on each of these lots only if: 

(a) The DRB shall determine whether the portion of the lot in any non-NRP SEQ sub-district 
is sufficient to accommodate the construction and use of at least three (3) single family dwelling 
units on lots approvable in compliance with these Regulations. 
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(i)Where the DRB finds that the portion of the lot in any non-NRP SEQ sub-district is sufficient 
to accommodate the construction and use of at least three (3) single family dwelling units on 
lots approvable in compliance with these Regulations, no subdivisions of land or construction 
of new dwelling units shall be permitted in the NRP subdistrict; 

(ii)Where the DRB finds that the portion of the lot in any non-NRP SEQ sub-district is sufficient 
to accommodate the construction and use of two (2) single family dwelling units on lots 
approvable in compliance with these Regulations, the subdivision of land and construction of 
up to one (1) new dwelling unit in the NRP subdistrict may be permitted by the DRB in 
compliance with these Regulations; 

(iii)Where the DRB finds that the portion of the lot in any non-NRP SEQ sub-district is sufficient 
to accommodate the construction and use of one (1) single family dwelling units on lots 
approvable in compliance with these Regulations, the subdivision of land and construction of 
up to two (2) new dwelling unit in the NRP subdistrict may be permitted by the DRB in 
compliance with these Regulations; 

(iv)Where the DRB finds that the portion of the lot in any non-NRP SEQ sub-district is insufficient 
to accommodate the construction and use of any single family dwelling units on lots 
approvable in compliance with these Regulations, the subdivision of land and construction of 
up to three (3) new dwelling unit in the NRP subdistrict may be permitted by the DRB in 
compliance with these Regulations; and, 

(b) such lots shall have a minimum size of 12,000 square feet per dwelling unit, and, 

(c) the location of structures, yards, and access drives have no portion within a designated 
primary natural community or its related buffer, and, 

(d) The location of structures and access drives are clustered such that no dwelling unit is 
located more than one hundred (100) feet from any other structure, and, 

(e) The dwelling units shall be detached single family dwellings, and, 

(f) Such subdivision plan shall be subject to the Development Review Board’s approval of a 
conservation plan in a form acceptable to the City Attorney that permanently encumbers the land 
against further land subdivision and development.  

 
C. A single tax parcel existing as of the effective date of these regulations which exceeds one 
hundred (100) acres and is located entirely within the NRP sub-district, as shown on the South Burlington 
Tax Maps last revised 6/05 (June 2005), whether such lands are contiguous or not, may be subdivided at 
an average overall density for the entire tax parcel of one (1) single-family dwelling per ten (10) acres.  
Any new lots so created shall have a minimum size of 12,000 square feet per dwelling unit.  Such lots shall 
be clustered in a manner that maximizes the resource values of the property and shall have no portion 
within a designated primary natural community or its related buffer. All dwelling units shall be detached 
single family houses. Such subdivision plan shall be subject to the Development Review Board’s approval 
of a conservation plan in a form acceptable to the City Attorney that permanently encumbers the land 
against further land subdivision and development. 

9.13 SEQ Review and Approval Process  
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A. Single family residences and two-family residences on a single existing lot are specifically excluded 
from the review provisions of Section 9.13 of this article. All other development is subject to the provisions 
presented below.  
 
B.  For all development other than that listed above in 9.13(A), the Development Review Board shall 
use the Planned Unit Development (PUD) review and approval process presented in Article 15, Subdivision 
and Planned Unit Development Review.  
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Attachment C 
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Attachment D 
 
Our community values a balance among our natural, open spaces and our developed, residential and 
commercial, spaces so that the flora and fauna coexist alongside human dwellings, schools, industries 
and services. All of these spaces will sustain our economic viability going forward. Together these spaces 
provide, for the benefit of our residents and visitors, clean, fresh air to breathe, clean water to drink and 
swim in, recreational opportunities, homes, jobs, and valuable industries and services. As more homes 
are built in South Burlington, we must examine carefully the intensity and nature of development and its 
potential impacts on the balance that we seek to maintain. Based on previous studies, the City needs to 
review developable lands outside of the Transit Overlay District and certain business park areas, 
including undeveloped open spaces, forest blocks and working landscapes such as the City’s remaining 
large farms and parcels in the Institutional & Agricultural District. 

City staff regularly considers the infrastructure and staffing needs, short and long term, of the 
community. For the past three years, some City department heads have raised concerns about an 
ongoing strain on City resources. In the face of ongoing development, South Burlington must continue to 
safeguard against the possibilities that the costs of emergency services and construction and 
maintenance of sewers and roads will outstrip City revenues such that City residents and business will 
face the prospect of an acute increase in their tax burden.  

For all these reasons, the City Council has adopted a smart growth strategy in its policy initiatives, 
including the preservation of open spaces, forest blocks and working landscapes, and amended the Land 
Development Regulations to encourage dense development in our urban core, which includes City 
Center and the Shelburne Road corridor. We also have sought to encourage commercial development 
and construction of affordable housing.  However, the pace of residential development has outstripped 
the planning tools and processes intended to ensure sustainability and encourage affordability.  

With the delicate ecosystems and preparedness of both our natural and constructed infrastructure in 
mind, the City needs to determine what locations, types, and densities of development are most 
desirable in order to maintain the balance between natural and developed spaces and sustainability and 
to avoid a fiscal crisis -- not when it is upon us, but before we reach that point.  

For all these reasons, the City Council considers it necessary to preserve temporarily the land 
development that currently exists outside of the Transit Overlay District and certain business parks in 
order to accomplish the following tasks:  

- Undertake an analysis of undeveloped open spaces, forest blocks and working landscapes and 
update the prioritization of these lands for conservation, permanent open space, and/or 
recreation. 

 - Give the Planning Commission time to complete its extensive study or analysis of Planned Unit 
Developments and Master Plans, which necessarily includes the study of density of 
development and open space.  

- Undertake an analysis of the program for the Transfer of Development Rights established in 
and by the Land Development Regulations and recommend options for its implementation.  
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- Conduct a cost-benefit analysis of hypothetical development, including density and type, on 
existing developable open spaces, forest blocks, and working landscapes.  

Once the City has determined which parcels in South Burlington are most critical to our environmental 
and economic goals, the City can assess whether, and possibly how, the current Land Development 
Regulations or tools, regulatory or nonregulatory, require amendment and act accordingly. 
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Attachment E 

 
Below is a summary of the science and other relevant information that supports preservation of open 
space in South Burlington. 
 

1. Insect and animal species around the world are in sharp decline.  Human sprawl is top of the list 
for these declines.3 

2. Preservation of open space is a key component of the State’s Climate Action Report issued in July 
of 2018 (the “Vermont Climate Action Commission Executive Order No. 12-17 Report to the 
Governor July 31, 2018”, hereinafter, the “Climate Report”).   As relevant the report provides: 

 
“We must strengthen compact development patterns, known as ‘smart growth,’ to 
enable efficient use of transportation and building energy while fostering strong and 
thriving communities… Achieving Smart Growth Smart growth represents an approach to 
land use that incorporates vital and compact city, town, and village centers surrounded 
by working farms, forests, and open space… Smart growth is energy efficient because it 
creates more housing choices close to jobs, stores, services, and schools, which 
encourages more walking and biking and makes public transit work better... That reduces 
greenhouse gas emissions, creates cleaner water and air, saves energy and money, and 
helps us meet the efficiency goals in the state’s Comprehensive Energy Plan and Regional 
Energy Plans… Our scenic and working lands also provide critical environmental functions 
and provide economic vitality.” 
 

And, with respect to carbon sequestration: 
 
“Sequestering Carbon on Vermont’s Farms and in Its Forests, Vermont’s working lands 
can be managed to “reverse” greenhouse gas emissions, and it’s already occurring in 
places… [R]educing soil disturbance keeps existing soil carbon in the soil. Second, while 
we have lost much of our agricultural soil carbon through 100 years of tilling, that loss can 
be reversed by adopting a reasonable set of conservation practices.” 
 

South Burlington has itself committed to addressing the climate change threat.  In 2017 the City 
committed to adhere to the goals of US under the Paris Climate Accord which mandates 
reductions in the City’s greenhouse gas emissions by 26-28% from 2005 levels. 

 

 
3  A February study in the journal of Biological Conservation shows 41 percent of insect species have seen steep declines in the 

past decade.  The report concludes that North American butterflies have declined by 53 percent, grasshoppers and crickets 
by 50 percent and bee species by 40 percent of bee species.  "Only decisive action can avert a catastrophic collapse of 
nature's ecosystems," the authors cautioned. https://phys.org/news/2019-02-world-catastrophic-collapse-insects.html#jCp 
Human sprawl is top of the list for these declines.  Mammals, birds, fish, reptiles and amphibians are also in a massive decline.  
The 2018 Living Planet Report by the World Wildlife Fund concludes that between 1970 and 2014 the planet has lost nearly 
60% decline of its mammals, birds, fish, reptiles and amphibians, almost all of it due to human activity. The rate at which 
Earth is losing its biodiversity is comparable only to the mass extinctions. South Burlington is home to a wide range of wildlife, 
from insects and worms, to larger mammals like beaver, fox, coyotes, bobcats, deer, and occasionally moose and bear. Many 
bird species are also present, including some ground nesting species whose populations have declined in Vermont in recent 
years due to changing agricultural practices.  (Comprehensive Plan, 2-103).   
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3. Preservation of open space are key action items in the 2014 Chittenden County Regional Planning 
Commission Climate Action Guide (the “CCRPC Guide”).  The CCRPC Guide recommends the 
following actions: 

 
o Action 2: Preserve open space and agricultural land.  Preservation of agricultural lands 

can mitigate GHG emissions through the storage of carbon below ground in soils and in 
above ground vegetation. Additionally, maintaining land in agriculture prevents 
development on these lands that could otherwise be developed and become a source of 
a significant amount of carbon emissions from transportation and building energy use. 
Agricultural lands can also provide area to grow crops for biofuels. Municipal land use 
plans, policies, and zoning regulations are the tools that a town can use to preserve 
agricultural lands. (page E-13) 

 
o Action 3: Maintain or restore habitat connectivity. Climate change will affect location 

suitability for natural communities. Habitat connectivity will allow animal and plant 
species to migrate to more suitable locations (e.g., upslope, higher latitudes). Protecting 
critical habitat locations and wildlife linkages from development is vital for wildlife species 
that could be endangered by a changing climate. Reducing development pressures within 
the rural landscapes of Chittenden County can be accomplished through allowing higher 
density in villages and growth centers and adopting conservation districts in areas that 
are primarily forested or open... Reducing development pressures within the rural 
landscapes of Chittenden County can be accomplished through allowing higher density in 
villages and growth centers and adopting conservation districts in areas that are primarily 
forested or open. (page E-14) 

 
4. Shifting development away from open space is consistent with specific recommendations to the 

City Council made by the “Vermont Smart Growth Initiative” (signed on behalf of the Vermont 
Natural Resources Foundation and the Conservation Law Foundation) in a March 2, 2005 letter.  
The letter provided comments on the changes proposed to the LDRs:  

 
“While the proposal does a good job of targeting development into growth areas, these 
areas should be compact and should not be scattered within the SEQ… The growth areas 
should be more concentrated in the northern part of the SEQ where most of the 
development already exists… Providing for more compact growth in a smaller area of the 
SEQ would also provide efficiencies and reduced costs for road, sewer and other City 
infrastructure… The proposal fails to recognize the SEQ’s important rural and agricultural 
resources and features.  The agricultural value of the land in the SEQ should be 
protected… Overall the proposal should strive to encourage and maintain agricultural 
uses in a variety of forms in the SEQ as this provides important diversity and supports the 
City’s efforts to develop a more compact town center and local growth areas.” 

 
These comments are similar to earlier comments provided to the Planning Commission on April 
17, 2002 by the Conservation Law Foundation: 

 
“To maintain the rural, agricultural and natural features of the SEQ, the overall densities 
in the area should be low.  The Town Zoning and Subdivision regulations should focus on 
an overall low density for the area instead of managing growth by setting standards for 
lot size.  A significant portion of this area, where agricultural uses are present and can 

dra
ft



 28 

continue, should maintain a density of 25 acres per unit.  To allow large tracts of land to 
remain in agriculture with this density, small lots sizes should be allowed, provided the 
overall density for a particular area is maintained.  With this model, a 100-acre parcel at 
a density of 25 acres per unit could have 4 units.  With a maximum lot size of 1/3 acre, 
less than 2 acres would be used for development while 98 would be available for 
agricultural uses.  Smaller lots sizes would also allow compact neighborhoods to be 
established in areas where services are available while still protecting the rural features 
of the SEQ.” 
 

5. In South Burlington residents consider preservation of open space one of their very highest 
priorities.  See Exhibits A through E (with respect to the 2011 Community Survey Report).  These 
conclusions are consistent with the election day poll in 2012 where voters ranked preserving open 
space as the second most important issue (behind completing the city center project) to the 
vitality and quality of life in South Burlington.  Residents were also polled in connection with the 
2018 midterm elections.  Preservation of open space was not one of the options provided to 
voters in the 2018 poll to rank as an “important issue” so these results cannot be directly 
compared with current attitudes.  However, in the 2018 poll, more residents thought that the city 
was making only fair or poor progress on conservation of open space than in 2016 (45% to 40%) 
and only 7% of residents thought that progress on conservation of open space was excellent.  Fully 
80% of residents were willing to pay an extra $100 of property tax to permanently preserve more 
open space.  This is the highest polling for this question over the past four decades (see Exhibit 
G).4   

  

 
4  The poll also asked voters that were familiar with the SEQ: “Over the past decades, the SEQ has seen a number of new 

residential neighborhoods built, but the City has also set aside many areas that will never be built on. Overall, do you like 
the looks of the way this area is evolving or do you not like it?” with 62% of respondents saying “I like it”.  It would have 
been helpful to directly ask voters whether they favor more residential development in the SEQ as “liking the looks” of the 
SEQ does not clearly indicate the views of voters toward open space. 
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Exhibit A - South Burlington 2011 Community Survey Report 

 

 
 
 
 
 
Preservation of Open Space and Natural Resources was the second most important issue to the 
residents polled. 
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Exhibit B - South Burlington 2011 Community Survey Report 
 
 

 
 
 
 
For the SEQ, the vast majority of residents responded that current zoning regulations allow too much 
housing. 
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Exhibit C - South Burlington 2011 Community Survey Report 
 
 

 
 
Less than thirty percent of residents responded that future residential development in South Burlington 
should be in the SEQ. 
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Exhibit D - South Burlington 2011 Community Survey Report 

 
 

 
 
 
Over 70% of residents responded that TDR use in the SEQ should be limited. 
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Exhibit E 
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Attachment F – TDR Overlay District Map 
 

 
Recommended Zoning with TDR Overlay 
R2 —> R7 = 1. PURPLE 
R4 —> R7 = 7, ORANGE 
R4 —> “Transition Zone” = A, B 12 & 13 
LIGHT BLUE (when R7/C1) 
(LIGHT GREEN when R7 only) 
(YELLOW When INSIDE Neighborhood 
Like Shelburne RD “secondary”) 
R7/C1 —> R12/C1 = 6 DARK RED 
R7/C2 —> R12/C2 = 3. LIGHT PINK 
IA —> R7 = 14a. DARK GREEN outline 
Unassigned But Opportunity = 2, 5, 9, 
14, 16, RED OUTLINE 
Plann Comm considering changes. 
Include TDRs? (Paul’s Pink Map) 17 
BRIGHT PINK 
 https://www.arcgis.com/home/webmap/viewer.html?webmap=981146b29160450aa194e05f3104d33b&extent=-
73.2422,44.4126,-73.0416,44.4834 
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